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Panama, as a free and sovereign nation, is Panama, as a free and sovereign nation, is 
required to defend its interests, same as every required to defend its interests, same as every 
other country. It is therefore essential that both other country. It is therefore essential that both 
the State and its people are fully aware of the the State and its people are fully aware of the 
destiny they have been called upon to ful�ll. destiny they have been called upon to ful�ll. 
Napoleon said, “[geography is destiny]”; Napoleon said, “[geography is destiny]”; 
Panama, due to its geographical position, Panama, due to its geographical position, 
clearly has a preordained future for being the clearly has a preordained future for being the 
center of so many international trade routes, of center of so many international trade routes, of 
land, air, and sea. International geopolitics is a land, air, and sea. International geopolitics is a 
constant battle of interests between constant battle of interests between 
participating nations, in which the term “justice” participating nations, in which the term “justice” 
does not play a signi�cant role. Rather, the true does not play a signi�cant role. Rather, the true 
balance is controlled by the power a country balance is controlled by the power a country 
can exert on others in areas where it might have can exert on others in areas where it might have 
dominance. dominance. 

In the cover story, Carlos Ernesto Gonzalez tells In the cover story, Carlos Ernesto Gonzalez tells 
us about the strategy adopted by Panama in us about the strategy adopted by Panama in 
face of pressures from mainly the OECD and the face of pressures from mainly the OECD and the 
USA, regarding the exchange of tax information. USA, regarding the exchange of tax information. 
Undoubtedly, purely competitive interests hide Undoubtedly, purely competitive interests hide 
behind such pressure that seek to prevail by an behind such pressure that seek to prevail by an 
unfair, undeserved and even hypocritical unfair, undeserved and even hypocritical 
disquali�cation of Panama by countries that are disquali�cation of Panama by countries that are 
indeed “tax havens”, such as the USA, a country indeed “tax havens”, such as the USA, a country 
that exchanges no information with other that exchanges no information with other 
nations except Canada, on bank deposits of nations except Canada, on bank deposits of 
non-residents in said country. For Panama, there non-residents in said country. For Panama, there 
are certainly more advantages in establishing a are certainly more advantages in establishing a 
network of treaties to avoid double taxation network of treaties to avoid double taxation 
unlike the TIEA that focuses on the exchange of unlike the TIEA that focuses on the exchange of 
information only.  By signing double tax treaties, information only.  By signing double tax treaties, 
Panama is creating a highly interesting Panama is creating a highly interesting 
environment for foreign investors who will �nd environment for foreign investors who will �nd 
in this country favorable tax conditions due to in this country favorable tax conditions due to 
the bene�ts o�ered by the treaty that Panama the bene�ts o�ered by the treaty that Panama 
may have with their country of residence, by may have with their country of residence, by 
reducing the tax rates they may have to pay on reducing the tax rates they may have to pay on 
dividends, interests or royalties, among others, if dividends, interests or royalties, among others, if 
there was no treaty at all.there was no treaty at all.

Additionally, this edition of PLAN talks about Additionally, this edition of PLAN talks about 
other successful MMG Trust products. The other successful MMG Trust products. The 
Bahamas, in 2004, adopted a Foundations law, Bahamas, in 2004, adopted a Foundations law, 
quite revolutionary for an Anglo-Saxon quite revolutionary for an Anglo-Saxon 
jurisdiction, since it is a vehicle that stems from jurisdiction, since it is a vehicle that stems from 
Roman-Germanic law. However, as our Roman-Germanic law. However, as our 
colleague Laura Boyd writes, The Bahamas has, colleague Laura Boyd writes, The Bahamas has, 
with this law, created an instrument of great with this law, created an instrument of great 
interest to wealth management and asset interest to wealth management and asset 
succession. The British Virgin Islands, succession. The British Virgin Islands, 
meanwhile, remains an interesting destination meanwhile, remains an interesting destination 
for the establishment of trusts. In this edition of for the establishment of trusts. In this edition of 
PLAN, Nestor Broce details a type of trust that PLAN, Nestor Broce details a type of trust that 
o�ers numerous advantages over the standard o�ers numerous advantages over the standard 
trust, which in certain cases has several trust, which in certain cases has several 
limitations in its uses and administration. For limitations in its uses and administration. For 
more information, please contact us!more information, please contact us!
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In 1999, the OECD initiated its pressure for 
tax information exchange. Ten years later, 
this pressure was fuelled by the economic 
crisis and the backing of the G20 countries. 
As a result, the Panamanian government 
decided for a strategy to counteract these 
initiatives. This happened for two reasons: 
�rstly, because Panama wished to improve 
its international image and secondly, 
because the US government demanded a 
Tax Information Exchange Agreement 
(TIEA) be signed as condition for the 
approval of the free trade agreement 
between the two countries.

National Interest
Panama’s strategy is based on what the 
country considers as most convenient 
for its national interest while it is 
complying with the OECD requirements. 
The OECD calls them “international tax 
standards for transparency and 
information exchange” and among other 
things, they demand that countries sign 
12 agreements on tax information 
exchange which must include:

Mechanisms for information exchange 
upon request
Information exchange in criminal and 
civil matters
Respect for safeguards and limitations
Strict con�dentiality rules for information
exchanged
Availability of reliable information (in 
particular bank, ownership, identity and 
accounting information) and powers to 
obtain and provide such information in 
response to a speci�c request

Double Tax Treaties
Originally, Panama – along with 32 other 
jurisdictions – was included in the 
OECD’s “grey list”. To be removed, most of 
these jurisdictions have implemented a 

and can present a stance to the tax 
authority before a response is issued

At the end of 2010, Panama had signed 
DTTs with Mexico, Korea, Spain, 
Luxemburg, Holland, Portugal, 
Singapore, Qatar and Barbados. 
Furthermore, it closed negotiations 
with France and Italy which signatures 
are pending.

Notwithstanding the success of this 
e�ort, in the last Global Forum 
organised by the OECD, Panama was 
strongly attacked by countries such as 
Argentina alleging that signing DTTs 
did not signify compliance with OECD 
standards and that Panama had to sign 
TIEAs. It became evident that such 
attacks were orchestrated and 
promoted by the US.

TIEA with US
Confronted with this reality and with the 
desire that the free trade agreement with 
the US will be approved by the US Senate, 
Panama decided to make an exception to 
its strategy and to negotiate a TIEA with 
the US. The latter was signed and rati�ed 
by the Cabinet of Ministers and the 
National Assembly respectively, although 
the National Bar Association presented a 
complaint before the Supreme Court of 
Justice for deeming it unconstitutional.

For the time being, Panama –focused on 
its strategy – continues to reach 12 DTTs 
with OECD nations and other ones 
providing for substantial investments in 
the country.

strategy of entering into 12 TIEAs. 
As a result, some of them have been 
moved to the so-called “white list”.

In this situation, Panama had di�erent
options: it could follow the proceeding
of Cayman Islands, British Virgin Islands
and other jurisdictions entering into 
TIEAs. It could follow the course 
chosen by Switzerland, Belgium, 
Austria and Singapore of entering 
into Double Tax Treaties (DTTs). Or it 
could follow a mixed strategy of 
signing TIEAs and DTTs.

Initially, Panama’s government 
opted for the second alternative 
which requires more time but is 
consistent with its national 
interests. As a result, it entered into 
a series of negotiations, mainly with 
OECD countries, to sign a minimum 
of 12 DTTs. The negotiations were 
based on a model treaty prepared 
by Panama which included a clause 
on exchange of information. This clause 
was based on the following points:

OECD’s tax treaty model clause 26, plus 
a protocol of application for the clause 
similar to the Switzerland protocol
Exhaustion of all regular sources of 
information
No simple collection of pieces of evidence
Relevant information
Identi�cation of the tax payer 
(name, address, other particulars)
Period of time
Description of information sought
Name and address of the person 
believed to be in possession of the 
requested information
No automatic or spontaneous 
information exchanges
The person investigated will be noti�ed
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By Carlos Ernesto González Ramírez, Partner, Morgan & Morgan, Panama
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The Bahamas Private Interest Foundation
By Laura Boyd, Associate Attorney, MMG Trust, S.A., Panama

The Private Interest Foundations of 
the Bahamas is the ideal estate 
planning vehicle for an individual or 
family. Its features include: Legal 
Status; Transfer of Assets: the assets of 
the foundation are separate from the 
assets of the founder, guaranteeing 
the autonomy of the transferred 
assets; Anonymity: Bene�ciaries are 
kept con�dential; Irrevocability: 
generally, the foundation is 
irrevocable unless otherwise stated; 
Forced heirship: The foundation 
expressly establishes that forced 
heirship provisions that exist in the 
founder’s home shall not be 
enforceable on the foundation.

The Foundations Law of 2004 was 
enacted on October 22, 2004 and 
amended in 2005 and 2007. The 
2007 amendment speci�cally 
addresses certain areas of legisla-
tion relating to service providers. 
These changes are mainly due to 
the Bahamas government’s 
intention to make its foundations 
more competitive vis-à-vis other 

jurisdictions that o�er this type of 
foundation.  

The Law no longer requires that 
information related to the Founder, 

the Foundation Council, or the 
supervisory body be submitted to 
the Registrar General’s Department. 
Additionally, it now requires that 
the Foundation’s Secretary or Agent 
notify the Registrar in writing within 
30 days of becoming aware of any 
change in such information. While 

eliminating the need to submit said 
information, the Registrar General 
of Bahamas now requires that the 
[foundation’s] registered agent 
keep this information (Section 23 of 

the Law).

Notably, a Bahamas private interest 
foundation can be speci�cally 
created for private, charitable, or 
commercial purposes, for the 
prohibition of the habitual exercise 
of business does not apply to it. 

However, private interest 

foundations are primarily used as 

holding companies. They carry out, 

sporadically, certain business 

transactions when convenient or 

advantageous to the foundation. 

Revenue from such transactions is 

used to achieve the purpose or 

purposes of the foundation. Thus, 

the purpose of a private interest 

foundation might be to cover the 

costs of an education, or to aid and 

support one or more members of a 

certain family or families. 

Additionally, the foundation could 

bene�t other individuals or legal 

entities, including institutions of 

any kind, taking the necessary steps 

for the orderly succession of its 

assets. To achieve its purposes, the 

foundation is authorized to 

preserve, manage, and properly 

invest the awarded assets, and to 

conduct all business and legal 

transactions that are conducive to 

achieving these ends.
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In December 2010, Morgan & Morgan places the keystone of its new 
headquarters in Costa del Este, Panama City.

MMG Tower will be one of the �rst green buildings in Panama, 
becoming part of a select group worldwide. The tower has been 
designed to reduce energy use and adapt to Panama’s climate. Among 
its many environmental highlights are energy-saving solar panels and 
green roofs that will capture 95% of rainwater for building use. 

Every company that establishes its headquarters in this innovative 
building will be at the forefront of technology, while providing the best 
customer service.

This landmark project re�ects Morgan & Morgan’s commitment to the 
environment, strengthening conservation programs within the 
company. Initiatives such as recycling, energy saving campaigns, and 
its carpool and free employee shuttle programs are already the Firm’s 
standards. 

Morgan & Morgan is a UN Global Compact signatory since 2001, and 
continues its 88-year tradition of commitment to the welfare and 
development of the community and its employees.

MMG NEWS:  Morgan & Morgan places the keystone of its new headquarters 

View of the future 
headquarters of the 
Morgan & Morgan Group
at Costa del Este, 
Panama City



PLAN

VISTA TRUST: Its practical utility
By Nestor Broce, Associate Attorney, MMG Trust, S.A., Panama

There is no trust without the actual 
transfer of the assets to the trustee 
under a �duciary instrument. With 
this premise in mind, a settlor 
transfers all or part of his assets to a 
trustee so that the trustee manages 
the assets based on the settlor’s 
wishes. A trust, as the name suggests, 
requires that the owner of the asset 
released into the trustee’s, place 
serious con�dence on him or her to 
manage it in the best possibleway.

Assets given in trust can be of any 
type or value, the most common 
being company stocks owned by a 
person or family. Upon delivery in 
trust of the shares of said company 
(called the underlying company), 
the trustee receiving them 
becomes their owner, and therefore 
is entitled to any dividends thereof. 
More importantly, as the owner of 
the company’s shares, the trustee is 
required to ensure its proper 
management, as he or she is, 
essentially, its owner. 

Often, the settlor places the shares 
in a trust fund so that, upon his or 
her death, the trustee may 
distribute them according to his or 
her will, thus avoiding probate 
proceedings. On the other hand, 
this settlor may not want to loose 
control of the company when 
entrusting the underlying 
company’s [shares] to the trustee; 
for it is only natural that the owner 
or manager of a successful and fully 
operational company would want it 
to continue managing the business 
he or she has worked so hard to 
grow. In the face of this dilemma, 
the British Virgin Islands Special 
Trusts Act (VISTA TRUST) o�ers a 
trust instrument over shares in 
companies that the owner/trustor 
continues to manage.  Its features 
include:

It can only be established for shares 
of BVI corporations that, having 

The Morgan & Morgan Group submitted 
before the United Nations Forum, the 
Corporate Social Responsibility Progress 
Report 2009-2010.  The Report re�ects 
the Group’s strategy and implementation 
of sustainable corporate social 
responsibility (CSR) practices, channeled 
along four major axes: 

The Community Legal Assistance 
Foundation (Fundalcom)
The pro-bono practice
The Eduardo Morgan Foundation 
(Fundamorgan)
Corporate Wellbeing

Through these activities our Group 
meets its pledge as signatory of the 
United Nations Global Compact 
Network.

Once again the Morgan & Morgan 
Group rea�rm its dedicated 
management to all areas related to 
Corporate Social Responsibility as 
stated in the 10 Principles, pillars of the 
Global Compact Network.

Please download the �le to read the full 
report (in Spanish only) at:

www.morimor.com
www.fundamorgan.org
www.fundalcom.org
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The trustee may be consulted or 
required under certain 
circumstances, and only if the trust 
so allows it, thus the trustee does 
not have control of the corporation, 
but only possession of its shares.

The BVI Special Trusts Act (VISTA) 
provides an opportunity for 
individuals who have always 
wanted to establish trusts to hold 
their company’s shares, but have so 
far been reluctant to do so because 
of the rigid obligation that the 
trustee be the one to manage the 
corporation, under the prudent 
man rule.

Finally it is worth clarifying that a 
VISTA Trust is di�erent from a 
standard trust, since the former 
applies only for BVI company 
shares, and which explicitly 
provides that the trustor, or any of 
its appointees, shall continue to 
direct the day-to-day operations of 
the corporation whose shares have 
been transferred to the trust, 
without any interference from the 
trustees. In short, VISTA signi�cantly 
limits the trustee’s liability and 
obligations, allowing the trustor to 
run the company without having to 
report to the trustees.

taken advantage of this special law, 
have therefore agreed to the 
required special provision
The trustee may not exercise his or 
her voting or other rights in order to 
intervene in the management or 
operation of the underlying 
company. The company’s 
management shall be carried out 
by its directors, whose obligations 
to the company and its 
shareholders shall remain intact.
The trustee may intervene in the 
company’s a�airs in speci�c 
circumstances, for example, at the 
request of a bene�ciary, a proxy, the 
executor, etc.
The trustee of any VISTA Trust must 
be a licensed trust business in the 
British Virgin Islands
The directors’ obligations under the 
Companies Act remain unchanged 
and the VISTA Act in no way alters 
the restrictions imposed by law on 
directors and others

By the trustor appointing him or 
herself, or a person of trust, as 
director of the underlying 
company, he or she ensures that it 
will be managed according to his or 
her will, and he or she retains 
absolute control over its operations. 

MMG NEWS:  Morgan & Morgan 
Corporate Social Responsibility 
Progress Report 2009-2010 
to the U.N. Forum

INFORME DE PROGRESO
RESPONSABILIDAD SOCIAL EMPRESARIAL

2009-2010

un gran equipo,
comprometido con la sociedad.
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PANAMA
Email: info@mmgtrust.com

BELIZE
Email: belize@morimor.com

BRITISH VIRGIN ISLANDS
Email: bvi@morimor.com

ECUADOR  - GUAYAQUIL
Email: info@morimor.com.ec

ECUADOR-QUITO
Email: info@morimor.com.ec

ZURICH
Email: zurich@morimor.comMember of  the Morgan & Morgan Group
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Tax & Trusts in Asia. Back to our Future
Alexis Medina, Executive Director of Morgan & Morgan Singapore and Secretary of STEP-Singapore Chapter, reviews the STEP Asia Conference 2010 

The STEP Asia Conference held in 
Hong Kong from the 9th to the 10th of 
November 2010 was o�cially started 
by a welcome message from the host 
Chapter´s Chair, Mimi Hutton, 
followed by Nick Jacob, as Deputy 
Chairman of STEP Worldwide. The 
venue for the conference was the 
lavish JW Marriott which, to the great 
pleasure of most Singaporean 
participants, was conveniently 
connected to the Paci�c Place 
shopping center.

This year the Conference dived right 
into matters with Mr. Richard Hay, 
from Stikeman Elliott UK, discussing 
several issues related to the G20, the 
trend of increasing numbers of TEIA 
over the past years and the outlook 
ahead (more of them!). As we have 
come to expect, the presentation was 
very interesting with ideas on BRIC 
nations, the future �nancial centers in 
Asia, automatic exchanges of information 
(USA and EU stance) and how tax 
competition remains a contentious 
matter for the Western world.

John Hart, from JW Hart New Zealand, 
followed suit detailing the New 
Zealand approach reviewing cases 
law and comparing it to UK and HK 
judicial cases. Craig Murphy, from 
Amicorp, shared his recent move to 
Manila and made a strong case for 
providers to stop commoditizing 
trusts.

Richard Pease´s presentation was an 
interesting trust law update focusing 
on common mistakes by settlors and 
trustees, as well as issues such as the 
residence of trusts, reserved powers, 
tax on income, trust income, civil law´s 
approach to the trusts and the duties 
of trustee towards their bene�ciaries.

The following session presented the 
two main engines of growth in Asia: 
China and India. It was lead by John 
Riches of STEP Worldwide, while 
Yongjun Peter Ni from White & Case, 
Shanghai commented on Chinese 
issues and Cyril Shro� from 
Amarchand & Mangaldas & Suresh A 
Shro� & Co, handled the India 
position.

Brilliantly orchestrated by John, the 
speakers alternated on many how 
both countries are changing, both in 
their wealth and attitudes on 
succession matters. Cyril commented 
on how the religious, family and 
business concerns of Indian families 
are deeply intertwined while Peter 
showed he has witnessed �rsthand 
the changes in China, from wages and 
professional fees to the number of 
“pre-nups” slowly starting to increase.

India is undergoing a period of wealth 
creation, with a noticeable change in 
attitude to foreign investment since 
1991, with its economy open to a 
90-95% degree. Of course, there are 
still some investments areas which are 
restricted, but overall, the country is 
experiencing a boom in investment 
and economic activity.

For Peter, China may be experiencing 
some nerves as its economic and 
social landscape is under 
rearrangement. All this considering 
that foreign investment is still 
accepted just on a selective basis. It 
was interesting to hear that for all its 
economic activity, setting up a 
Chinese company is a bureaucratic, 
cumbersome process.

In conclusion, it was a truly delightful 
experience to better understand the 
two Asian powerhouses.

Prof. K. C. Chan, Hong Kong´s 
Secretary for Financial Services & The 
Treasury, gave the Keynote Address 
midway through the �rst day. 
Reviewing the current economic data 
ant growth trends, he was positive 
about the future, based on 
strengthening Hong Kong´s position 
as an International Financial Center 
with access to China and maintaining 
a very good relationship with the 
mainland´s regulators. He emphasized 
the drive to make Hong Kong “China´s 
Global Financial Center”, moving from 
just bringing Chinese state companies 
to the �nancial markets in the past to 
o�ering more trading and banking 
capacities in Yuan currency while 
supporting the asset management 
industry.

Before wrapping up, the speaker 
touched upon some updates on 
regulatory issues such as the Trust 
Law, corporate matters, investment 
protection and tax matters involving, 
what else, exchange of information.

After a lunch break, the afternoon 
sessions began by o�ering updates 
on the United Kingdom, The United 
States of America, Canada, China, and 
Taiwan, while Australia and New 
Zealand held a joint session.

The conference day ended with 
Russell Coleman SC, from the Hong 
Kong Bar Association presenting on 
the issue of divorce and trusts and 
how the courts are showing a 
remarkable willingness to assess the 
parties’ own agreements, whether 
before or during the process. Next, 
cocktails and the gala dinner were 
held at The Square for a night of 
networking.

Day two started with an interesting 
lecture by Michael Mans�eld on the 
current a�airs of technology issues 
looming over personal and business 
dealings for all, with the paradox 
being: abuse of personal information 
will happen but the individual accepts 
it so he may continue to use the 
service. Discussing current events in 
China and Europe, the presentation 
was a stark reminder that whatever is 
loaded into the World Wide Web will 
take years to be deleted, if this even 
happens at all.

Richard Pease and Mark Leas followed 
suit by sharing their experiences as 
senior practitioners. The colorful “war 
stories” covering the pitfalls often 
associated with the trust industry 
demonstrated the need to be aware 
of risks, information �ow and the 
decision making process.

Nick Jacobs took time to carefully 
present a cross border succession 
mock case involving almost every 
jurisdiction possible: China, Canada, 
New Zealand, the UK and the USA. 
Dissecting the issues like a surgeon, 
Nick produced a great guide of the 
issues to bear in mind when dealing 

with families exposed to multiple 
jurisdictions.

The Private Client Panel which 
followed was a very lively discussion 
between “us”, the practitioners and 
“them”, the clients’ representatives. Bill 
Ahern moderated the panel while 
Vicky Wong and Bonny Landers 
expressed their views on how clients 
perceive service providers. The 
message: Stand out and o�er an 
honest fee schedule while also billing 
early and often, since surprises are the 
last things clients like!

Rob Rowe quickly delivered the STEP 
education update, and detailed the 
new approach to the o�erings made 
available to students and members.

The last part of the conference started 
with more sessions, among them 
Holding Family Business; updates on 
Singapore, Labuan and Hong Kong, 
Case Studies, Governance issues and 
trust administration case studies.

Professor Jason Sharman lectured on 
the subject of the E�ect of IFCs on 
Developing Nations, making a case for 
IFC´s and demitting ideas such as 
associating IFC´s with criminal activity 
and accusations that China wealth is 
only round tripping using corporate 
entities.

The last panel of the conference was a 
debate on the motion: “Secrecy is 
dead and so is con�dentiality”. On one 
side, Richard Hay and Bill Ahern stood 
for the motion, while Michael 
Mans�eld and John Hart presented 
against it. It was a “rolled-sleeves” 
debate including visual aids on the 
part of the “for” team which resulted in 
a draw after the votes were 
unscienti�cally tallied.

Closing remarks by Mimi Hutton 
followed while an invitation to STEP 
Asia Conference 2011 to be held in 
Singapore on 1-2 November 2011 was 
issued to the participants.


